
         63 

 

     
July 2004 

 

Disadvantaged Business Enterprise (DBE) Program Provision in the 
Transportation Equity Act for the 21st Century (TEA-21) 

 
SEC. 1101.(b) Disadvantaged Business Enterprises. 
-- June 9, 1998 

 
(1) General rule -- Except to the extent that the Secretary determines otherwise, not less than 10 percent of the 
amounts made available for any program under titles I, III, and V of this Act shall be expended with small 
business concerns owned and controlled by socially and economically disadvantaged individuals. 
 
(2) Definitions -- In this subsection, the following definitions apply: 

 
(A) Small business concern --The term “small business concern”' has the meaning such term has under 
section 3 of the Small Business Act (15 U.S.C. 632); except that such term shall not include any concern 
or group of concerns controlled by the same socially and economically disadvantaged individual or 
individuals which has average annual gross receipts over the preceding 3 fiscal years in excess of 
$16,600,000, as adjusted by the Secretary for inflation. 
 
(B) Socially and economically disadvantaged individuals, including women and minorities -- The term 
“socially and economically disadvantaged individuals”' has the meaning such term has under section 8(d) 
of the Small Business Act (15 U.S.C. 637(d)) and relevant subcontracting regulations promulgated 
pursuant thereto; except that women shall be presumed to be socially and economically disadvantaged 
individuals for purposes of this subsection. 

 
(3) Annual listing of disadvantaged business enterprises -- Each State shall annually survey and compile a list 
of the small business concerns referred to in paragraph (1) and the location of such concerns in the State and 
notify the Secretary, in writing, of the percentage of such concerns which are controlled by women, by 
socially and economically disadvantaged individuals (other than women), and by individuals who are women 
and are otherwise socially and economically disadvantaged individuals. 
 
(4) Uniform certification -- The Secretary shall establish minimum uniform criteria for State governments to 
use in certifying whether a concern qualifies for purposes of this subsection. Such minimum uniform criteria 
shall include, but not be limited to on-site visits, personal interviews, licenses, analysis of stock ownership, 
listing of equipment, analysis of bonding capacity, listing of work completed, resume of principal owners, 
financial capacity, and type of work preferred. 
 
(5) Compliance with court orders -- Nothing in this subsection limits the eligibility of an entity or person to 
receive funds made available under titles I, III, and V of this Act, if the entity or person is prevented, in whole 
or in part, from complying with paragraph (1) because a Federal court issues a final order in which the court 
finds that the requirement of paragraph (1), or the program established under paragraph (1), is 
unconstitutional. 
 
(6) Review by comptroller general -- Not later than 3 years after the date of enactment of this Act, the 
Comptroller General of the United States shall conduct a review of, and publish and report to Congress 
findings and conclusions on, the impact throughout the United States of administering the requirement of 
paragraph (1), including an analysis of- 
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(A) in the case of small business concerns certified in each State under paragraph (4) as owned and 
controlled by socially and economically disadvantaged individuals-- 

 
(i) the number of the small business concerns; and  
 
(ii) the participation rates of the small business concerns in prime contracts and subcontracts funded 
under titles I, III, and V of this Act; 

 
(B) in the case of small business concerns described in subparagraph (A) that receive prime contracts and 
subcontracts funded under titles I, III, and V of this Act-- 

 
(i) the number of the small business concerns;  
 
(ii) the annual gross receipts of the small business concerns; and  
 
(iii) the net worth of socially and economically disadvantaged individuals that own and control the 
small business concerns;  

 
(C) in the case of small business concerns described in subparagraph (A) that do not receive prime 
contracts and subcontracts funded under titles I, III, and V of this Act- 

 
(i) the annual gross receipts of the small business concerns; and  
 
(ii) the net worth of socially and economically disadvantaged individuals that own and control the 
small business concerns; 

 
(D) in the case of business concerns that receive prime contracts and subcontracts funded under titles I, 
III, and V of this Act, other than small business concerns described in subparagraph (B)- 

 
(i) the annual gross receipts of the business concerns; and  
 
(ii) the net worth of individuals that own and control the business concerns; 

 
(E) the rate of graduation from any programs carried out to comply with the requirement of paragraph (1) 
for small business concerns owned and controlled by socially and economically disadvantaged 
individuals; 
 
(F) the overall cost of administering the requirement of paragraph (1), including administrative costs, 
certification costs, additional construction costs, and litigation costs; 
 
(G) any discrimination on the basis of race, color, national origin, or sex against small business concerns 
owned and controlled by socially and economically disadvantaged individuals; 
 
(H)  

(i) any other factors limiting the ability of small business concerns owned and controlled by socially 
and economically disadvantaged individuals to compete for prime contracts and subcontracts funded 
under titles I, III, and V of this Act; and 
 
(ii) the extent to which any of those factors are caused, in whole or in part, by discrimination based on 
race, color, national origin, or sex; 
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(I) any discrimination, on the basis of race, color, national origin, or sex, against construction companies 
owned and controlled by socially and economically disadvantaged individuals in public and private 
transportation contracting and the financial, credit, insurance, and bond markets; 
 
(J) the impact on small business concerns owned and controlled by socially and economically 
disadvantaged individuals of-- 

 
(i) the issuance of a final order described in paragraph (5) by a Federal court that suspends a program 
established under paragraph (1); or  
 
(ii) the repeal or suspension of State or local disadvantaged business enterprise programs; and 

 
(K) the impact of the requirement of paragraph (1), and any program carried out to comply with 
paragraph (1), on competition and the creation of jobs, including the creation of jobs for socially and 
economically disadvantaged individuals. 
 


